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Secretary Timothy Geithner   Acting Director Jeffrey Zients  
Department of the Treasury   Office of Management and Budget 
1500 Pennsylvania Avenue, N.W.  1650 Pennsylvania Avenue, N.W.  
Washington, D.C. 20220    Washington, D.C.  20503 
 
 
January 24, 2013 
 
 
Dear Secretary Geithner and Director Zients: 
 
The Solar Energy Industries Association (“SEIA”) is the national trade association of the U.S. solar energy 
industry. Through advocacy and education, SEIA® and its 1,000 member companies are building a strong 
solar industry to power America. As the voice of the industry, SEIA works to make solar a mainstream 
and significant energy source by expanding markets, removing market barriers, strengthening the 
industry and educating the public on the benefits of solar energy. 
 
We are writing to encourage the Administration to reconsider its preliminary determination that the 
Section 1603 Treasury Grant Program (“1603”), enacted in the American Recovery and Reinvestment Act 
of 2009 (“ARRA”) (P.L. 111-5), is subject to the sequester provided for in the Budget Control Act of 
2011.1

 
   

SEIA appreciates having this opportunity to express our concerns – particularly on behalf of solar project 
developers – about the significant detrimental impact that would result from applying a 7.6 percent 
reduction to 1603 grants paid with respect to solar energy projects placed in service in Fiscal Year 2013 
and beyond. In many cases, a reduction of this amount will significantly undermine the future financial 
viability of solar projects that have been developed and constructed in good faith reliance upon the law. 
 
Background on the Section 1603 Treasury Grant Program  
 
The Section 1603 Treasury Grant Program is a technology-neutral finance mechanism that allows solar 
and other renewable energy project developers to receive a reimbursement grant in lieu of the 30-
percent Investment Tax Credit (“ITC”) that would otherwise apply to such projects under Internal 
Revenue Code Section 48.  
 
Renewable energy developers typically do not have sufficient taxable income to benefit directly from tax 
credits and often partner with third-party “tax equity” investors in order to finance projects.  Tax equity 
is the term used to describe the passive investment in an asset or project by tax-paying entities that can 
utilize tax incentives to offset future tax liabilities.  Tax equity investors in renewable energy projects 
receive a return on investment based not only on the cash flows from the project, but also from income 
tax benefits. 
 

                                                           
1 OMB Report Pursuant to the Sequestration Transparency Act of 2012 (P. L. 112–155), p. 164. 
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The complexity of these investments generally limits the pool of tax equity investors to the largest and 
most sophisticated financial firms, but heavy financial losses stemming from the 2008 economic crisis 
significantly reduced both the number of financial institutions that were active tax equity investors and 
the ability of the remaining pool of investors to utilize tax benefits.  As a result, the recession drastically 
reduced the availability of tax equity financing for renewable energy projects.  The Obama 
Administration created 1603 to address this problem and prevent a serious downturn in deployment of 
renewable energy projects in the U.S.  The program has been extremely successful in this regard, 
providing access to needed capital and streamlining project finance transaction costs for renewable 
energy project developers.  As of December 2012, the Section 1603 Treasury Grant Program has 
supported over 45,000 individual projects and leveraged nearly $37.4 billion in private sector 
investment in clean energy technologies. 
 
In the case of solar energy projects, the program allows the owner of commercial solar property to 
receive a grant equal to 30 percent of eligible project costs, in lieu of the Section 48 ITC. Solar energy 
projects are eligible for a 1603 grant only if construction of the project commenced on or prior to 
December 31, 2011, and the project is placed in service by December 31, 2016. In any case, all owners 
were required to have at least filed with Treasury a preliminary application for eligible property before 
October 1, 2012.     

 
The Section 1603 Treasury Grant Program is Unique 
 
The Section 1603 Treasury Grant Program is unlike other federal grant programs, as it is fundamentally 
designed to transfer a financial benefit originating from a tax credit.  Treasury’s June 2010 agency plan 
for implementation of various ARRA provisions noted that, “[1603] funding will operate like the current-
law investment tax credit” to provide grants for qualifying projects “as determined and made eligible by 
Sections 45 and 48 of the Internal Revenue Code.”2

 
  

According to Treasury, “The Secretary…is required to make grants to persons that place in service 
property that, but for the receipt of the grant, would be energy property qualifying for the investment 
tax credit.”3

 

  Specifically, 1603 is a mandatory open-ended program under which grant recipients are 
reimbursed for a portion of the expenditures made to construct renewable energy projects.  Project 
developers must first construct a solar energy project (and in some cases, have expended billions of 
dollars doing so), and are eligible for a reimbursement grant only after all project costs have been 
incurred and the project has been placed in service.  

In a 2011 case of first impression, ARRA Energy Co. 1 et. al., v. U.S., the Court of Federal Claims 
concluded that the Section 1603 Treasury Grant Program is a “money-mandating statute” and that the 
program “compels the payment of money by the government and does not provide the government 
with any discretion to refuse such payments when the specific requirements of the statute are met.”4

                                                           
2 “American Recovery and Reinvestment Act Agency Plan,” U.S. Department of the Treasury, June 2010. 

 

3 “General Explanations of the Administration’s Fiscal Year 2013 Revenue Proposals,” U.S. Department of the Treasury, 
February 2012. 
4 ARRA Energy Co. 1 et. al. v. U.S., 97 Fed.Cl. 12 (2011), 20-21; See also LCM Energy Solutions v. U.S., No. 12-321C, 2012 
Westlaw 5900981, at *3 (Fed. Cl. Nov. 26, 2012)(Reviewing the “extensive analysis of Section 1603” statutory language 
undertaken in ARRA Energy and adopting “in its entirety” the Court’s “sound and persuasive” conclusion that Section 1603 is a 
money-mandating statute). 
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The Court characterized Treasury's role in determining whether those requirements have been met with 
respect to applications as purely "ministerial."5

 
    

SEIA’s understanding is that the sequester now scheduled to take place after March 1, 2013, will 
generally apply only to unobligated defense and non-defense spending balances (i.e., it will not apply to 
obligated balances).  Given the Federal Claims Court’s holding in ARRA Energy, we believe that payments 
under the Section 1603 Treasury Grant Program are very closely analogous to “obligated balances,” 
which the Office of Management and Budget defines as “obligations already incurred (for example, 
contracts signed) for which payment has not yet been made but will be required, i.e. undelivered orders 
and accounts payable.” In accordance with Sections 45 and 48 of the Internal Revenue Code, such 
payments are obligatory to reimburse grant recipients for a portion of their costs already incurred.   
 
A number of the project developers who anticipate filing claims for 1603 grants in Fiscal Year 2013 
began construction of their projects in 2010, well before the enactment of the Budget Control Act of 
2011, which provided for the sequester as a backup mechanism in the event that the Joint Select 
Committee on Deficit Reduction failed to come forth with recommendations for $1.2 trillion in savings 
over the forthcoming decade.  Such developers have expended billions of dollars based upon the clearly 
defined rules for 1603 grant eligibility. They could not have foreseen that the 1603 grants that they 
relied upon in making their investment decisions would subsequently face the risk of being reduced, 
notwithstanding full compliance with the eligibility requirements for the grants (some of which had to 
be satisfied years in advance). 
 
Notably, many utility-scale solar power projects expect to receive 1603 grants later this year, having 
previously satisfied all of the commencement of construction requirements for grant eligibility.  Capital 
investment for a number of these projects will surpass $1 billion.  A critical factor in the developers’ and 
project equity investors’ decisions to make such investments was a project’s eligibility for the 1603 
grant.  Moreover, many of the utility-scale solar power projects are recipients of Federal Loan 
Guarantees from the U.S. Department of Energy (“DOE”), which guarantees the repayment of the 
project debt to the Federal Financing Bank (“FFB”).  Receipt of the 1603 grant was an integral 
assumption underlying the DOE loan guarantee and, in fact, the repayment schedule for FFB loans 
assumes projects will receive the full amount of the 1603 grant.  Failure to obtain the full amount of the 
1603 grant for which the project is eligible artificially increases risk, including potential payment default 
risk, under the FFB loan, which could trigger the DOE’s guarantee obligations. 
 
Even if default is not triggered by a loan guarantee recipient’s credit agreement, private investors will 
nonetheless be significantly impacted by sequestration cuts.  Assuming conservative financing with 75% 
project-level debt and 25% equity, a $1 billion project, for example, would likely result in a cash grant 
amount of approximately $270 million, given that roughly 90% of total project costs would likely be 
eligible for the grant. As such, the project debt repayment obligation would be approximately $202.5 
million.  A 7.6% sequestration haircut would reduce the grant amount by $20.5 million.  Investors who 
acted in good faith reliance on the eligibility requirements of the grant program will suddenly be forced 
to bear the full brunt of this loss, as lenders must be repaid in full regardless of any financing shortfall. 
 
For these reasons, we hope that the Administration will reconsider its preliminary determination that 
1603 grants are subject to the sequester. Alternatively, we respectfully request that OMB and Treasury 
provide additional information in response to the implementation questions attached herein.   
                                                           
5 Id. 
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The Section 1603 Treasury Grant Program has been one of the most successful federal programs to 
support the deployment of solar energy in the United States.  Due in large part to 1603, the solar 
industry now employs more than 119,000 Americans at 5,600 companies across every state in the 
nation.  Most of these companies are small businesses.  Ongoing policy uncertainty regarding the 
sequestration will further disrupt our members’ financial positions in 2013 and undermine the industry’s 
continued success.  We commend the Obama Administration’s leadership and long-standing support for 
renewable energy, and we look forward to working with you to minimize the toll that sequestration will 
levy on the U.S. solar energy industry. 
 
 
Sincerely, 
 

 
 
Rhone Resch 
President and CEO 
Solar Energy Industries Association    
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Section 1603 Treasury Grant Program 
Sequestration Implementation Questions 

 
1. Will Treasury be required to apply the 7.6% reduction to all grants issued in Fiscal Year 2013, 

including grants disbursed prior to a sequestration order? If so, please explain how Treasury will 
be required to recover grant proceeds already disbursed to applicants. 
 

2. Will the 7.6% reduction applied to each 1603 grant reduce the payment per project from 30% to 
27.72% of eligible cost basis or will the aggregate reduction be allocated in a different manner? 
If the latter, please explain. 
 

3. From which of the following milestones will the 1603 Treasury Program designate the “date” of 
a grant application for purposes of determining whether an application is subject to 
sequestration?  

• The date on which the energy property is placed into service? 
• The date on which an applicant submits a final application?  
• The date on which 1603 staff complete the processing of a final application? 
• The date on which the grant payment is scheduled for disbursement? 

 
If Treasury staff will be required to use another milestone, please explain. 

 
4. By statute, Treasury must issue a 1603 grant within 60 days of receiving a complete grant 

application. In some instances, Treasury requests from applicants certain documents that are 
not statutorily required for application processing. It is Treasury’s practice that the 60-day 
processing period is re-started once the additional information is provided.  How will Treasury 
characterize a final grant application originally submitted to Treasury prior to a sequestration 
order if a 60-day "restart" of processing delays the date of grant approval or disbursal until after 
the sequestration order is issued? 
 

 
 
 
 
 


